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Introduction

Have all the rights in the Bill of Rights been translated into international human rights?
One right that has not become an international human right is found in the Second
Amendment of the United States Constitution. It provides: “A well regulated Militia,
being necessary to the security of a free State, the right of the people to keep and bear
Arms, shall not be infringed.” [1]
It is curious that no international human rights instrument protects the right to keep and
bear arms for two reasons. First, self-defense is the only exception to the use of force
set forth in the United Nations Charter in article 51. [2] Second, representative
democracy is intrinsic in every international human rights agreement that presupposes
the people have the right to rise up and overthrow a non-democratic form of
government.
Part I of the Article analyzes the Second Amendment, which secures an individual right
to keep and bear arms. This analysis shows the two main purposes of the amendment
are to prevent government tyranny and secure the right to individual self-defense. Part II
discusses international human rights agreements that support the prevention of
government tyranny and that recognize some rights related to the right to individual selfdefense. Part III discusses why an international human right to keep and bear arms is
necessary. This part shows the international community is implementing more gun
control laws, while government tyranny and crime against individuals are still prevalent
worldwide, thus, people need arms as a means to protect themselves. Part IV describes
what a treaty establishing an international human right to keep and bear arms should
provide. This part describes what the purpose of the treaty should be, as well as what

specific rights should be secured. Finally, it describes what level of gun regulation would
be permissible for states that sign the treaty.

*984 I. The American Right to Keep and Bear Arms

The Second Amendment must be analyzed to determine if it secures an individual right
to keep and bear arms or just a collective right of a militia to keep and bear arms. I
analyze the amendment's text, American cases interpreting it, and its historical
understanding.

A. Text

The Second Amendment provides: “A well regulated Militia, being necessary to the
security of a free State, the right of the people to keep and bear Arms, shall not be
infringed.” [3] This text reveals an individual right to keep and bear arms exists. [4]
“Rights” in the American Bill of Rights belong to individuals. [5] The government does
not have rights, [6] it has “powers” or authorities. [7] Nothing in the text suggests the
right pertains solely to the militia; instead, it applies to the people. [8]
The term “the right of the people” appears in the First and Fourth Amendments of the
United States Constitution as well. [9] Those rights-free speech, free exercise of
religion, assembly, petition, and freedom from unreasonable searches and seizuresunquestionably are individual rights. [10] It would be strange to think the same words
constitute an individual right in the First and Fourth Amendments and something
different in the Second Amendment. [11] Further, the rights in at least the first nine
amendments *985 are individual rights. [12] The Tenth Amendment, placed at the end
of the Bill of Rights, reserves remaining powers to the states. [13] If the Second
Amendment protected a state-militia power it would have been more properly placed at
the end of the Bill of Rights after the listing of individual rights and with the Tenth
Amendment's reservation of powers to the states. [14] Since the Second Amendment
speaks to “the right of the people” in the beginning of the Bill of Rights' listing of
individual rights, a natural reading of it leads to the conclusion that it is an individual
right. [15]
The use of the word “keep” also shows the Second Amendment secures an individual
right. The plain meaning of “keep” arms is individual in nature; there is no indication in
the text that the right is limited to keeping arms while engaged in military service or as a
militia member. [16] Early colonial and state statutes also used “keep” to describe

individual arms possession. [17] If the Second Amendment only provided a collective
right for a militia there would seemingly be no need for individuals to “keep” their own
arms as the militia would dispense them to individuals when they were called to duty.
[18]
The text, while unusually organized to the modern reader, is clear. The right protected is
to “keep and bear arms,” [19] which is granted as “the right of the people.” [20] *986
That right “‘shall not be’ infringed.” [21] Consequently, the Second Amendment's text
provides an individual right to keep and bear arms. [22]
The structure of the Second Amendment's text was more commonplace in the founding
era. Dozens of individual rights provisions in early state constitutions were structured
like the Second Amendment. [23] These provisions established a preamble-like
statement in their first clause to explain why the individual right that followed in the
second clause was secured. [24] For example, the Rhode Island Constitution of 1842
stated “[t]he liberty of the press being essential to the security of freedom in a state, any
person may publish his sentiments on any subject, being responsible for the abuse of
that liberty . . . .” [25]
*987 The text of the Second Amendment's preamble, providing that “[a] well regulated
Militia, being necessary to the security of a free State,” [26] does not undercut the
conclusion that the Second Amendment secures an individual right. No source, to my
knowledge, advances a collective rights theory of the Second Amendment in the
eighteenth century, including in writings between 1787 and 1791. [27] Further,
apparently every known scholarly commentary of the nineteenth century concludes the
Second Amendment secured an individual right. [28] A militia was traditionally thought
of as comprised of law-abiding, adult males in the citizenry. [29] The members and arms
of a militia are thus a collection of individuals and their arms. [30] Since citizens
constituted the militia, an individual right to possess arms necessarily follows. [31] A
militia is not “‘a select group of citizen soldiers.”’ [32] As George Mason said, “‘[it is] the
body of the people, trained to arms”’ [33] that James Madison believed could amount “to
near half a million of citizens with arms in their hands” at the time of the founding of the
United States. [34] The militia language indicates why the people have arms; it does not
affect what “people” means in the amendment. [35] A citizen militia cannot exist unless
individual citizens possess arms. [36] Consequently, the Second Amendment secures
both an individual right and a state-function to assemble a militia. [37]
A review of past and current militia legislation verifies the Second Amendment's militia
language secures an individual right to keep and bear arms. The Militia Act of 1792
required free, able-bodied, white male citizens from ages eighteen to forty-five to enroll
in the militia and secure an arm within six months of their registration. [38] Since the
Militia Act required individuals to obtain and possess their own arms to ensure a *988
militia exists, it would be curious to advance an interpretation of the Second

Amendment allowing individuals to be prevented from possessing arms. The current
Militia Act recognizes both an organized militia of seventeen to forty-five year-old, ablebodied males who are part of the National Guard and an unorganized militia who are
able-bodied males that are not part of the National Guard. [39] Women who are
members of the National Guard are part of the organized militia. [40] For the
unorganized militia to be effective, individuals need a right to possess arms.

B. Cases

The United States Supreme Court has not specifically addressed the Second
Amendment since 1939, [41] when it concluded the amendment did not guarantee a
citizen the “right to possess a sawed-off shotgun because” it was not “‘ordinary military
equipment”’ that could “‘contribute to the common defense.”’ [42] In its decision “the
Court did not, however, attempt to define, or . . . construe, the substantive right
protected by the Second Amendment.” [43]
The Court addressed the amendment three times in the late nineteenth century. In each
of those cases, the Court concluded the amendment applied only to the federal
government and did not apply to state governments. [44] As of 1998, the Supreme
Court had mentioned the Second Amendment only twenty-seven times, and twenty-two
of those only passingly mentioned it. [45] Consequently, the Court has not directly
addressed what right the Second Amendment secures.
However, the Supreme Court may have an opportunity very soon to directly address
what right the Second Amendment secures. The United States Court of Appeals for the
District of Columbia Circuit recently determined the Second Amendment protects an
individual right to keep and bear arms. [46] The court held certain gun control statutes in
the District of Columbia violated the Second Amendment because, in essence, they
generally prevented individuals from possessing a functional firearm in *989 their home
for self defense. [47] The case could give the Supreme Court a chance to clarify the
Second Amendment's meaning.

C. Historical Understanding

A historical understanding of the Second Amendment shows it was ratified to serve two
purposes. First, the amendment secures the right of the people to resist government
tyranny. Second, it provides the means for the people to ensure the right to individual
self-defense.

1. Preventing Government Tyranny

The American right to keep and bear arms was formed partially to protect against
government tyranny. This purpose, while focusing on a vision for America, relates to
how potential government tyranny should be addressed throughout the world.
Essentially, the means of preventing government tyranny apply beyond national
borders. First, I analyze the colonial American resistance to the power of a standing
army. Second, I analyze how the right to keep and bear arms was designed to prevent
government tyranny.
The right to keep and bear arms originated from the people's fear of the power of a
standing army to oppress them. [48] During the founding of America, “[t]here was a
significant . . . sentiment against the mere presence of standing armies, particularly in
peacetime.” [49] This was expressed in the Declaration of Independence, which
contended, “[the King] has kept among us, in times of peace, Standing Armies without
the Consent of our legislatures.” [50] The Declaration of Independence also stated “[the
King] has affected to render the Military independent of and superior to the Civil power.”
[51] When Americans discussed what the Constitution should entail, the Anti-Federalists
thought the potential power for the federal legislature to raise and support armies during
peacetime and wartime, and its power to control the militia, would consolidate
government and destroy liberty. [52] An Anti-Federalist, “Brutus,” argued that since
standing armies in peacetime were dangerous to the people's liberty, they should only
be raised by the legislature to protect America. [53] “Brutus” further argued that *990
two-thirds of both the houses of the legislature would have to assent for troops to be
raised in peacetime. [54]
Federalists also expressed concern over the power of standing armies. James Madison
warned that a standing army was “an object of laudable circumspection and precaution.”
[55] He also argued a nation “will exert all its prudence in diminishing both the necessity
and the danger of resorting to one which may be inauspicious to its liberties.” [56]
Alexander Hamilton, another Federalist, provided cautionary advocacy for the new
American government to raise a standing army. [57] He stated:
[T]he people are in no danger of being broken to military subordination. . . . The
smallness of the army renders the natural strength of the community an overmatch for
it; and the citizens, not habituated to look up to the military power for protection, or to
submit to its oppressions, neither love nor fear the soldiery: They view them with a spirit
of jealous acquiescence in a necessary evil, and stand ready to resist a power which
they suppose may be exerted to the prejudice of their rights. The army under such
circumstances, may usefully aid the magistrate to suppress a small faction, or an

occasional mob, or insurrection; but it will be unable to enforce encroachments against
the united efforts of the great body of the people. [58]
“Six of the original states [also] expressed serious concern about [the power of]
standing armies.” [59] The Pennsylvania and New Hampshire constitution barred the
keeping of standing armies. [60] New Hampshire, Massachusetts, Delaware, and
Maryland's state constitutions required legislative intervention for prior approval of any
standing army. [61]
Ultimately, the United States Constitution allows Congress to raise a standing army in
peacetime, [62] but the military's power is subject to many limitations, [63] specifically
*991 “no Appropriation of Money to that Use shall be for a longer Term than two Years.”
[64] Alexander Hamilton specifically “believed the clause forbidding ‘the appropriation of
money for the support of an army for any longer period than two years [is] a precaution .
. . [that] will appear to be a great and real security against the keeping up of troops
without evident necessity.”’ [65] “[W]hile the federalist position appeared to prevail in the
Constitution's textual grant to Congress to undertake [raising a standing army in
peacetime,] even those who supported Congress's powers in that regard cautioned
against the power of a standing army.” [66]
The Founders viewed the right to resist tyranny as a mainstay of organized
constitutional government. [67] Because of the fear of a standing army's power over the
people, the possession of arms to counterbalance state power was “viewed as part of
the rights of Englishmen by many on both sides of the Atlantic” during the American
founding era. [68] Noah Webster, a Federalist, concluded “[b]efore a standing army can
rule, the people must [first] be disarmed.” [69] A citizen-formed militia is designed to
stop a tyrannical regime [70] that uses a standing army to suppress its people. An
armed populace may not have to act, as its mere potential for action deters oppressive
governments. [71] The right to keep and bear arms is therefore a “moral check against
the usurpation and arbitrary power of rulers.” [72] The armed populace serves this
“checking value” by preventing the government from having a monopoly on arms
ownership. [73] In order to *992 ensure tyranny does not ensue, individuals must
naturally have the right to possess arms. [74] How can the people prevent an armed
tyrant from waging war on them if they are unarmed? [75] Preventing the people from
possessing arms plus allowing a standing army creates the possibility that liberty may
be destroyed. [76]
The Federalists described how individuals could overpower a tyrannical regime that
uses a standing army. Madison described the standing army as not reaching more than
25,000 to 30,000 men. [77] Madison argued a standing army “would be opposed [by] a
militia amounting to [nearly 500,000] citizens with arms . . . fighting for their common
liberties.” [78] Madison confronted the assertion the people could never defeat an
organized army by stating the colonists successfully defeated the British. [79] Madison
went on to describe how the Americans have an advantage of being armed, which

“Americans possess over the people of almost every other nation.” [80] He described
European governments as “afraid to trust the people with arms.” [81]
Hamilton likewise described how the people could defend themselves from government
tyranny. He said when the government becomes “usurpers,” the people can take
measures for their defense. [82] Hamilton affirmatively stated in these instances “[t]he
citizens must rush tumultuously to arms, without concert, without system, without
resource; except in their courage and despair.” [83] Hamilton later described how the
people could fend off a standing army with their arms:
[An] army can never be formidable to the liberties of the people, while there is a large
body of citizens little if at all inferior to them in discipline and the use of arms, who stand
ready to defend their own rights and those of their fellow citizens. This appears to me
*993 the only substitute that can be devised for a standing army; the best possible
security against it, if it should exist. [84]
Madison and Hamilton's writings show the Founders feared a standing army and the
potential for government tyranny. [85] The Founders viewed an armed citizenry as a
protection against such government tyranny. [86]
History shows the militia, not a standing army, was used to defend America. Most of the
American fighting in the War of 1812 was left to the militia. [87] While America was
successful in retaining its sovereignty in the War of 1812, [88] the militia's performance
was described by some as sub-standard. [89] Consequently, America has not used the
militia as the primary unit in military conflicts since the War of 1812. [90]
If the right to keep and bear arms is designed to prevent governmental tyranny by
serving as a check against the government, [91] the right to keep and bear arms must
belong to individuals. A state-run militia would eliminate the checking function of the
citizen-formed militia on the State. If the State controls when the militia exists and when
it can access arms, the militia would not be a check on the State but an arm of the
State. This would contradict the citizen-formed militia's purpose and function. The right
to keep and bear arms creates a citizen militia designed to defend against “domestic
usurpations of power by rulers.” [92] Advancing a theory that grants domestic rulers
control of the militia prevents the citizen militia from fulfilling its purpose of preventing
potential government tyranny.

2. Individual Self-Defense

The Framers of the Second Amendment “unquestionably believed [it] would guarantee
an individual's right to self-defense.” [93] Self-defense was recognized as *994 a
privilege in civil and criminal law in England since 1400. [94] The right to keep and bear

arms was recognized, to a degree, in the English Bill of Rights of 1689 that provided
“protestants may have arms for their defense suitable to their conditions and as allowed
by law.” [95]
The Framers likely did not believe they were creating new rights when they ratified the
Second Amendment and the rest of the Bill of Rights. [96] They were recognizing rights
already part of English constitutional heritage that were derived from natural law. [97]
The Framers believed individual self-defense was an inalienable natural right. [98] They
saw individuals as self-reliant who defended their family, home, and property. [99] The
cornerstone of strength of a republican society was related to an individual's ability to
arm himself against threats to his person, property, or as discussed above, the State.
[100]
The right to keep and bear arms was a by-product of the natural right to self-defense
and survival. [101] Since the right to self-defense is a natural right, the right to arms for
self-defense is hard to question. [102] Consequently, the right to keep and bear arms
was also described as a natural right that does not belong to the government but to the
individual. [103] In October of 1787 the Boston Chronicle stated “‘it was the law of
nature to every man to defend himself, and unlawful for any man to deprive him of those
weapons of self-defence.”’ [104] William Blackstone concluded there is a right to have
and use arms for self-preservation and defense. [105] He described self-defense *995
as the primary law of nature and possessing arms for individual defense as a natural
right. [106] Blackstone viewed “the right to possess arms as one of the five auxiliary
rights of English subjects without which . . . primary rights could not be maintained.”
[107] He stated “‘arms for their defence, suitable to their condition and degree, and such
as are allowed by law’ which made possible ‘the natural right of resistance and selfpreservation, when the sanctions of society and laws are found insufficient to restrain
the violence of oppression.”’ [108] James Madison described the right to bear arms as
an essential and sacred right that each individual reserves to themselves. [109] Thomas
Jefferson believed the people have the right and duty to be armed. [110] Even John
Adams, a Founder skeptical of an individual right to keep and bear arms, concluded he
opposed “arms in the hands of citizens, to be used at individual discretion, except in
private self-defen[s]e.” [111] He likely made this conclusion because he believed that
self-defense was a natural right. [112]
Other founding era statements surrounding the right to keep and bear arms follow a
natural rights tone. Story stated the right to bear arms “has justly been considered as
the palladium of the liberties of a republic.” [113] Similar language includes “‘to preserve
liberty, it is essential that the whole body of the people always possess arms, and be
taught alike . . . how to use them.”’ [114]
*996 The Framers understood the Second Amendment to provide for individual selfdefense against crimes. [115] When the Constitution was ratified, a professional police

force did not exist and did not come into being for about fifty years. [116] Keeping and
possessing arms was necessary for self-defense in colonial and frontier America. [117]
Guns in colonial America were as necessary as a plow or shelter. [118] Gun possession
helps even the playing field between the potentially weak victim and the strong attacker,
as scholar Thomas Paine indicated: “‘Arms like laws . . . discourage and keep the
invader and plunderer in awe and preserve order in the world . . . . Horrid mischief
would ensue were [victims] deprived of the use of them . . . the weak will become a prey
to the strong.”’ [119]
A good way to determine what the American right to keep and bear arms means is to
evaluate state law concerning keeping and bearing arms at the founding era. [120] The
right was “of paramount importance to state leaders” then. [121] “Five state ratifying
conventions recommended” the Constitution include a right to keep and bear arms,
[122] and “[m]any early state [constitutions] . . . protected the right to keep and bear
arms.” [123] Many of them stated one could keep and bear arms to defend one's self
and the State. [124] The rights in these constitutions protected against state
government power; thus, they must belong to individuals. [125] In the nineteenth
century the right to keep and bear arms *997 was seen as analogous to the Second
Amendment, [126] thus, the Second Amendment protects an individual's right to keep
and bear arms.
This justification still exists in the twenty-first century. A recent article concluded thirtyseven states currently recognize an individual right to keep and bear arms wherein
citizens can carry arms on their person as long as they are concealed. [127] The article
found twenty-nine of the fifty states currently conclude self-defense is at least one
purpose of the right to keep and bear arms. [128] Many state courts have found selfdefense is a vital reason for upholding the right to possess arms. [129] The right to
defend one's self has been held by states to include the means to do so. [130]
Recently, twelve states either added the right to keep and bear arms or left a past right
untouched, [131] and Ohio recently became the thirty-seventh state to allow for some
concealed carry law. [132] The right to keep and bear arms, particularly for individual
self-defense, is therefore not an archaic holdover from another era. [133] The modernday justification for the right to keep and bear arms remains self-defense, as it did in the
founding era. [134] Ultimately, the Second Amendment “intends to foster self-defense in
all its forms as a human right.” [135]

*998 II. International Law Aimed at Government Tyranny and Individual Self-Defense

Much of international human rights law is aimed, directly or indirectly, at preventing
government tyranny. An individual right to keep and bear arms is partially designed to
be the means to stop government tyranny. It is also designed to be the means for
individual self-defense against criminals.

A. International Law Aimed at Preventing Government Tyranny

International human rights agreements provide protection against government tyranny.
The Universal Declaration of Human Rights (UDHR) provides direct support; indirect
support is found in the type and purposes of many other international human rights
agreements. Finally, the UDHR and subsequent international human rights agreements
recognize that people should be able to live with “freedom from fear,” which necessarily
includes freedom from fear of government tyranny.

1. Direct Support

The UDHR directly supports preventing government tyranny. The UDHR's preamble
provides: “[w]hereas it is essential, if man is not to be compelled to have recourse, as a
last resort, to rebellion against tyranny and oppression, that human rights should be
protected by the rule of law.” [136] Thus, the UDHR recognizes that human rights must
be protected in order to prevent government tyranny, and human rights must be
protected under law so that individuals do not have to turn to rebellion against their
oppressive governments to secure their rights.
The language of the UDHR's articles speaks less to a specific right against government
tyranny. No provision of the UDHR provides a right against government tyranny. This,
however, is unnecessary because that is articulated as one of the pur poses of the
agreement itself. The UDHR establishes the prevention of government tyranny as a
goal of the agreement, and all its specific articles are enunciated to achieve that goal.
All of the articles can therefore be viewed as supporting the theory of preventing
government tyranny. Since the right to keep and bear arms is designed to prevent
government tyranny, some scholars have noted that calling for people to surrender their
arms is incompatible with the UDHR. [137]

*999 2. Indirect Support

Many other international human rights agreements contain an underlying purpose of
preventing government tyranny. Specifically, multiple agreements prevent slavery, [138]
ensure individual self-determination, [139] prevent torture, [140] prevent arbitrary arrest
and provide some due process oriented rights. [141] The similarity in many of these
agreements provisions, which focus on increasing individual rights and decreasing
government power, support a reading of the agreements' purposes as to prevent
government tyranny.
Indirect support for the ideal of preventing government tyranny is “the right of selfdetermination”-the first right announced in the ICCPR and the ICESCR. [142] The right
of self-determination should be viewed as a foundation for the type of rights we should
expect to see following it. The text following the right to self-determination is the same in
the ICCPR and the ICESCR; it proclaims the right means all peoples “freely determine
their political status and freely pursue their . . . development.” [143] A tyrannical
government installs a government and system of societal development the people of the
State have not had a say in forming would violate the right of those people to determine
what type of government and society they wish to establish. Essentially, any form of
government tyranny prevents people from determining for themselves how they want to
live; thus, “the right of self-determination” is aimed at preventing government tyranny.
Further indirect support for the ideal of preventing government tyranny is the
Convention on the Prevention and Punishment of the Crime of Genocide (CPPCG).
[144] The CPPCG notes the General Assembly of the United Nations issued a
resolution making genocide a crime [145] and that it recognizes that genocide has
inflicted great losses on humanity. It then provides the contracting parties are
“convinced that, in order to liberate mankind from such an odious scourge, international
co-operation is required.” [146] The agreement criminalizes genocide done by private
actors as well as *1000 “constitutionally responsible rulers” and “public officials.” [147]
Nothing fits the meaning of government tyranny more than a government committing
genocide. International law criminalizes and condemns such tyrannical government
action.
A treaty related to the criminalization of genocide is the International Convention on the
Elimination of All Forms of Racial Discrimination (CERD). [148] The CERD is premised
on the consideration “that the United Nations has condemned colonialism and all
practices of segregation and discrimination associated therewith.” [149] The ratifiers
were alarmed that racial discrimination existed through “government policies based on
racial superiority or hatred, such as policies of apartheid, segregation or separation.”
[150] The CERD pushes the equality principle of the CPPCG further so that
government-backed racial apartheid, segregation, and separation are unlawful. The
CERD establishes another shield against tyrannical government action.

The equality ideal and its relation to government tyranny are pushed further in the
Convention on the Elimination of all Forms of Discrimination against Women (CEDAW).
[151] CEDAW emphasized “the eradication of apartheid . . . racism, racial
discrimination, colonialism, neo-colonialism, aggression, foreign occupation and
domination” as part of the full enjoyment of the rights of men and women. [152]
Therefore, providing gender equality was another form of international human rights law
acting as protection against government tyranny.
The Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment (CAT) is also aimed at preventing government tyranny. Even though no
direct statement is made in CAT that its purpose is to prevent government tyranny, not
much discussion is needed to conclude CAT's prevention of state torture is aimed at
preventing government tyranny. [153]

3. Freedom from Fear

Three international human rights agreements provide that one of their purposes is to
protect against the “freedom from fear.” The UDHR apparently originated this phrase; its
preamble provides:
“[w]hereas disregard and contempt for human rights have resulted in barbarous acts
which have outraged the conscience of mankind, and the advent of a world in which
human beings shall *1001 enjoy freedom of speech and belief and freedom from fear
and want has been proclaimed as the highest aspiration of the common people.” [154]
This supports preventing government tyranny since people should be free from fear of
barbarous government acts. This interpretation is buttressed because the next
paragraph is the paragraph discussed above that speaks to preventing government
tyranny under law. Enacting human rights law that prevents government tyranny is the
means to achieve the end of creating freedom from fear. Both the ICCPR and the
ICESCR, each entered into force twenty-eight years after the UDHR's inception in 1948,
recognize the ideal of the UDHR that free human beings enjoy “freedom from fear.”
[155] The “freedom from fear” is a core purpose of international human rights law, which
can never be achieved if the chance for government tyranny exists.

B. Keeping and Bearing Arms Secures a Right to Individual Self-Defense

Many sources of international human rights support an individual right to self-defense.
An individual right to keep and bear arms is partially designed to be the means to
secure individual self-defense.

1. International Law Aimed at a Right to Individual Self-Defense

The preambles and text of multiple international human agreements provide support for
an individual right to self-defense. The Charter of the United Nations allows for
individual or collective self-defense of member nations. [156] The “freedom from fear”
language of the preambles discussed above not only applies to preventing fear of
government tyranny, but it also applies to individual freedom from fear of having one's
life jeopardized by private actors.

a. Article 51 of the United Nations Charter

Article 51 recognizes a right to self-defense for nations. It provides: “[n]othing in the
present Charter shall impair the inherent right of individual or collective self-defense if
an armed attack occurs against a Member of the United Nations, until the Security
Council has taken the measures necessary to maintain international peace and
security.” [157] Article 51 does not recognize an individual person's right to self-defense.
There are, however, two principles in Article 51 that support the recognition of an
individual's right to self-defense.
*1002 First, Article 51 recognizes a member State has a right to self-defense regardless
of who initiated the attack. The International Court of Justice (ICJ), however, concluded
that Article 51 only “recognizes the existence of an inherent right [to] self-defense in the
case of an armed attack by one State against another State.” [158] Some international
law judges disagreed with this conclusion and concluded restricting the right to selfdefense under Article 51 to attacks by member states is unwarranted on the basis of the
text of Article 51 describes the ability to defend against “an armed attack” not “an armed
attack by a Member State.” [159] Similarly, scholars have concluded that the text of
Article 51 “does not link the right to self-defense to the particular legal personality of the
attacker.” [160] State practice under Article 51 supports the “permissibility of responding
in self-defense to an attack by a nonstate actor.” [161] The ICJ's conclusion also seems
“illogical . . . when the worldwide terrorist threats stem primarily from nonstate actors.”
[162] The ICJ's conclusion is, in fact, inconsistent with the United Nation Security
Council's endorsement of the United States' right to self-defense against the terrorists
who attacked the United States on September 11, 2001. [163] Ultimately, “[it] would . . .
be peculiar if states were legally unable to protect [themselves] against repeated acts of
terrorism, when they can use force against conventional armies attacking conventional
targets.” [164]

The ability of a State to defend itself against any attacks is a broad protection focused
on the security of the nation attacked. We can draw from that principle the right to selfdefense is not focused on whom commits the attack, but on providing the attacked with
the ability to defend themselves. Consequently, international law allowing for selfdefense of nations is analogous to an individual person's right to self-defense: the
individual person's right to self-defense is similarly focused on the person's right to
defend himself, not on who attacked him. International law in this regard can therefore
be viewed as supporting an international right to self-defense.
Second, Article 51 recognizes an “inherent right of . . . self-defence.” [165] In other
words, the right to self-defense for member States is an essential characteristic of *1003
their existence. This rationale follows the natural law notion in the American Second
Amendment that recognizes an individual's natural right to self-defense; it does not
create the right.

b. Freedom from fear

As indicated above, the UDHR's preamble provides a goal in international human rights
law: people should be free from fear. Earlier this Article argued the preamble's
aspirational principle supported the notion of preventing government tyranny in that
people should be free from fear of barbarous government acts. That interpretation of the
purpose or meaning of being free from fear alone, however, would undercut the
aspirational principle of the UDHR. If people were without fear from government tyranny
but were fearful of actions from private actors, that would undermine the aspiration that
people be free from fear. One way to eliminate fear is to provide individuals with a right
to defend themselves. If one knew of a lawfully protected right to defend one's self, it
would eliminate some fear from threatening situations. A person with knowledge that he
can act to defend himself will likely have less fear than a person without knowledge that
he could defend himself.
Individual arms possession provides a freedom from fear. Gun ownership “often confers
a sense of security” upon people who possess them. [166] Many gun owners know they
have the means to effectuate self-defense, and this leads them to have more peace of
mind in life. [167] Gun ownership is therefore part of the means that the international
community should use to achieve the “freedom from fear” mandate. Conversely, to
restrict gun ownership would seem to increase the level of insecurity of individuals. This
leads to individuals potentially living with less peace of mind and without “freedom from
fear.”

c. Support in existing international human rights law

Multiple international human rights agreements provide support for an international
human right to individual self-defense. Article 3 of the UDHR provides that “[e]veryone
has the right to life, liberty and the security of person.” [168] Similarly, the Declaration
on the Elimination of Violence Against Women (DEVAW) provides that women have
“[t]he right to life” and “[t]he right to liberty and security of person.” [169] If every person
has a right to life, then self-defense can be the means to foster this right.
The guarantee of a right to security of person in the UDHR and the DEVAW further
support a right to individual self-defense. Security of one's person means two *1004
main things. First, it builds upon the concept of “freedom from fear,” as the word security
itself means “freedom from fear.” [170] Establishing that individuals have a right to the
security of person therefore means “freedom from fear” is not only an aspirational
principle, but it is essentially an individual international human right. This right cannot
apply only to freedom from fear of government oppression; the goal would never be
complete, as fear could exist from private acts of violence. The CERD addressed this
loophole when it prevented non-governmental groups and institutions from depriving the
right to security of person. [171] Second, security can be thought of as “something that
secures.” [172] Security, in this sense, is a form of “protection.” [173] When the UDHR
and the DEVAW speak to the security of person, we can read this to mean “something
that secures the person” or “the protection of person.” Security of person not only
establishes a state or feeling of security, but a right to protect one's person. This is
individual self-defense.
Some may argue the “right to life” and “the right to security of person” in other
international human rights agreements shows there is only a right to be secure from
government or non-government action, and, thus, these rights do not support a human
right to individual self-defense. This argument is plausible under the ICCPR and the
CERD. Article 6 of the ICCPR begins: “[e]very human being has the inherent right to life.
This right shall be protected by law. No one shall be arbitrarily deprived of his life.” [174]
Article 9 of the ICCPR starts by stating: “[e]veryone has the right to liberty and security
of person.” [175] The remainder of articles 6 and 9 speak to eliminating the death
penalty and preventing arbitrary and unlawful government arrests. The “inherent right to
life” and the right to the “security of person” likely only apply to being secure from
unlawful government action. Article 5 of the CERD secures: “[t]he right to security of
person and protection by the State against violence or bodily harm, whether inflicted by
government officials or by any individual group or institution.” [176] Here, not only is
government tyranny targeted, but any group or institutional tyranny is targeted. The right
of security of person is extended but not to where individual violence against another
individual is specifically targeted. Finally, the article specifically calls for State protection
of individuals as opposed to individual protection of one's self.

These concessions-that the ICCPR and the CERD do not establish a right to individual
self-defense-do not undercut the goal of establishing an international human right to
keep and bear arms tofurther individual self-defense for two reasons. First, the
recognition there is an inherent right to life and a right to security of person against
government action directly furthers the goal of preventing government tyranny. *1005
Since individual arms possession undercuts government tyranny, an interpretation of
articles 6 and 9 of the ICCPR and article 5 of the CERD based on preventing
government tyranny furthers the goal of creating an international human right to keep
and bear arms. Second, this Article argues for the adoption of an international human
right to keep and bear arms. Any sources furthering the recognition of an individual right
to self-defense also furthers this Article's goal.

III. Why an International Human Right is Needed

An international human right to keep and bear arms is needed for three reasons. First,
the international community is moving towards heavy gun control. Second, government
tyranny continues, and evidence suggests that armed populations can fend off such
tyranny. Third, violent criminal attacks continue, and people can use arms to protect
themselves.

A. International Gun Control

Outside of the United States and Switzerland, gun control is popular worldwide. [177]
The most recent United Nations International Study on Firearm Regulation (U.N. Study)
shows that nine of sixty-six responding countries ban all handgun possession. [178]
Twenty of sixty-seven responding countries do not permit handgun possession for
private security. [179]
In 2001, the United Nations held a conference on Illicit Trade of Small Arms and Light
Weapons in All Its Aspects (U.N. Arms Conference) to eliminate illicit possession,
manufacturing, transfer, and circulation of small arms and light weapons. [180] The
conference was to minimize gun accidents and regulate weapons possession of
criminals. [181] It recognized the promotion of “inherent rights to individual or collective
self-defense” [182] and the reaffirmance of “the right of self-determination of all
peoples.” [183]
The result of the conference, however, may make it easier to commit genocide. [184] A
tyrannical government could use the conference as a means to heavily restrict arms

possession. [185] Further, such a government could use the conference as a legal basis
to *1006 disarm its people. [186] Once these things occur, the tyrannical government
could attempt to exterminate a portion of its population. The tyrannical regime could
also use the conference to prevent transfers of weapons to oppressed groups within the
country. [187]
Some argue that increased firearm possession leads to more violence. They claim
increased gun control decreases violence in society, particularly in America. [188]
High firearm regulation, however, does not necessarily lead to a low number of gunrelated deaths. The U.N. Study showed Colombia had the highest number of gunrelated deaths of nations responding to the study. [189] Colombia, however, has
restrictions on who may possess a firearm, where firearms may be stored, where
unloaded or loaded firearms and ammunition may be stored, how firearms may be
transported, and where firearms may be carried. [190] The number of firearms in
Colombia and their regulation are not likely the cause of the level of gun-related
homicides in Colombia. The high number of homicides is likely related to Colombia's
large illegal drug trade.
Possession of firearms does not necessarily lead to a high number of gun-related
deaths. Switzerland has one of the highest rates of gun ownership in the world and
“virtually no gun crime.” [191] Switzerland requires “[e]very male citizen . . . to perform
military service, and [receives] a . . . rifle for that purpose,” [192] which he keeps at
home. [193] Similar to the American militia model, the Swiss men serve until they are
fifty years old and receive ownership of their rifle at retirement. [194] Switzerland allows
possession of handguns and long guns for non-military purposes. [195] The Swiss
*1007 government even sells anti-aircraft guns, machine guns, mortars, and cannons.
[196] The government also supports the use of guns for sporting purposes and there
are 3,000 shooting ranges in Switzerland where the government sells ammunition. [197]
Guns are so commonplace in Switzerland that people carry their guns on trains, buses,
bicycles, and on foot. [198] Guns are hung on hat racks in restaurants and carried on
people's shoulders in the street. [199] The homicide rate in Switzerland, according to
the U.N. Study, was a mere 2.47 per 100,000 persons. [200] Further, even though
Switzerland is flooded with guns, crime in general is low. [201] Clearly then, the ability to
possess arms and the Swiss citizenry's decision to possess lots of them does not lead
to more violence in their society.
America, where recent statistics showed forty-one percent of households own at least
one firearm, [202] is not an exceptionally violent nation. [203] The aggregate firearm
death rate is about 14 out of every 100,000 persons. [204] Robbery and assault rates
are comparable with other countries. [205] If gun possession alone determined the
aggregate firearm death rate, we would expect America's death rate to be much higher.
These statistics do not show “that more stringent gun control laws [in America] would

reduce gun violence” or that tough gun control laws abroad prevent gun deaths in
Europe. [206]
Canadians also own a lot of firearms; twenty-two percent of Canadian households
contain at least one firearm. [207] The Canadian crime rate is lower than America's
even though Canadians like to possess firearms. [208]
Recently, Great Britain and Australia severely restricted gun possession. In 1996,
Australia banned sixty percent of firearms; by 1998 crime had risen and armed robbery
was up forty-four percent. [209] In the first six years since the Australian policy was
*1008 implemented, violent crime increased thirty-two percent over what it was before
the policy was adopted. [210] Great Britain essentially banned handguns in 1997 and
violent crime has increased by sixty-nine percent, robbery by forty-five percent, and
murders by fifty-four percent. [211] Before the British ban, robberies fell “fifty percent
from 1993 to 1997.” [212]
The relationship between guns and violence is not straightforward. [213] One cannot
simply say the presence of guns in society leads to violence. [214] Thus, the ability to
possess arms and their subsequent possession is not necessarily a direct causal link to
a greater homicide or violent crime rate. Actually, the trend of violence in nations that
recently restricted gun possession indicates that policy may likely lead to more crime
and violence.

B. Government Tyranny

An international human right to keep and bear arms would further the ideal of preventing
government tyranny. Historically, tyrannical governments have used their power to
overwhelm the citizenry. Tyranny was often preceded by laws preventing the citizenry
from possessing arms or requiring that such arms be given to the government. The
tyrannical governments recognized an unarmed citizenry was easier to overtake than an
armed one. When citizens have remained armed, they have been successful in
thwarting such governmental tyranny.

1. Disarmament and Oppression

Controlling what, if any, arms African Americans could possess in colonial and early
America furthered slavery. In the seventeenth century, state laws varied concerning the
rights of African Americans to keep and bear arms, but the laws were aimed at
preventing African Americans from gaining full equality. [215] In the eighteenth century,

laws continued to vary, with some states making African Americans a part of the militia
to help protect against invasions, and some states preventing slaves from possessing
arms. [216] Most laws were aimed at freed African Americans rather than slaves to
ensure that slave masters could prevent their slaves from possessing arms. [217] Some
disarmament statutes, however, existed where slave masters could search and *1009
disarm slaves. [218] Southern states passed these laws and limited gun possession
rights of slaves and freed African Americans to prevent rebellion. [219]
This system of law provided what the South wanted-the ability to continue its reign of
tyranny over slaves with little fear that slaves could rise against it. Disarmament served
as a means to the end of enslavement. [220] Disarmament can thus be thought of as
tantamount to slavery, as the disarmed are essentially left with no way to effectively
resist the control of the one disarming them. [221] In Dred Scott v. Sandford, [222] the
United States Supreme Court proclaimed if African Americans were considered citizens
then they would have a right to keep and carry arms whenever they wanted. [223] The
underlying concern was clear: if slaves were considered citizens, they could be armed,
but since the Court viewed them as an inferior people they could not.
Even after slavery ended, southern states adopted Black Codes prohibiting African
Americans from owning and bearing arms. [224] The Ku Klux Klan influenced southern
states to enact firearm licensing programs that fostered the prohibition of African
Americans from possessing handguns. [225] The Klan's influence reached into the
North, and twenty-six states enacted firearms licensing requirements by 1917 allowing
the police to grant or deny firearms licenses in its discretion. [226] Similarly, New York
had a handgun prohibition designed to disarm African Americans, Italians, Jews, and
other immigrants. [227] Beyond the Klan's influence, legal scholarship advocated Negro
gun control laws. [228] One Tennessee senator argued that cheap handguns should be
banned in order to allow the “‘dominant race’ to prevent . . . ‘colored people”’ from
carrying pistols. [229]
Those attempting to end racial discrimination opposed the Black Codes that prevented
African-American arms possession. [230] The Black Codes alarmed Republicans *1010
because the Codes “preserved the right to keep and bear arms for . . . Confederates”
but not African Americans. [231] Gun rights advocates also pushed for legislation to
repeal or defeat these laws. [232]
African-American resistance during slavery and the Black Codes era was at least
partially successful. In 1841, in Cincinnati, Ohio, white mobs descended on an AfricanAmerican neighborhood. [233] African Americans fought back, and two whites and two
African Americans were killed and twelve were injured. [234] The next day, African
Americans were disarmed, and white rioters continued their actions thereafter. [235] In
the South, African Americans did not have the means to protect themselves and thus

could not protect themselves. [236] In the North, however, African Americans
sometimes bore arms to protect themselves. [237]
Some scholars argued that armed resistance of African Americans produced three
societal reactions that aided in ending discrimination against African Americans. First,
armed defense presented a situation where martyrdom was possible for African
Americans; thus, it forced police to intervene and restore order. [238] Second, armed
resistance was initially successful against some Klan attacks. [239] When African
Americans asserted their rights against the Klan, others who supported that action
came “to their aid.” [240] Third, African-American arms use was a way to speak and
garner political support for their cause. [241]
Ultimately, freed African Americans could not defend against the Klan and other racists
[242]: “[I]ndividual efforts of [African Americans] to halt violence [against themselves]
were largely unsuccessful.” [243] The fact that African Americans were willing to use
firearms to protect their rights, lives, and property renders gun control laws “worthy of
condemnation.” [244] In light of African-American history, the Second Amendment
teaches us “that it is unwise to place the means of protection totally in the hands of the
state, and that self-defense is also a civil right.” [245] In sum, for “two centuries . . . gun
control laws played an indispensable part” in controlling slaves and freed African
Americans. [246]
*1011 The international community should develop international human rights law that
opposes the favored measures of racist tyranny. One important measure would be to
secure the individual right to keep and bear arms, a right that the racist tyrants did not
want. Providing individuals with a right to keep and bear arms is a means to further
current international law against slavery and to ensure that a similar atrocity never
occurs again.
The twentieth century has been “referred to as the ‘age of genocide.”’ [247] Genocides
killed four times as many persons as war and revolutions did in the twentieth century.
[248] Between 1900 and 1988, 170 million people were killed in government-related
genocides. [249]
Many tyrannical governments in the twentieth century disarmed their populations before
committing genocide. When people fought back with any arms available, they were
sometimes successful in fending off tyranny. For example, “[t]he Turks systematically
disarmed the Armenians” over twenty-five years in the 1900s and then “kill[ed] at least
one million [Armenians].” [250] Small groups of Armenians who kept guns were able to
defeat the Turks and reach sea to evacuate. [251] In the 1970s, the Khmer Rouge
collected the people's guns and then began a massacre that led to the slaughter of
2,000,000 people. [252] Also in the 1970s, Uganda's 25,000-member army killed
500,000 people. [253] A small army of that nature could have had serious trouble in

defeating an armed populace. [254] In Indonesia, 500,000 “suspected Communists
were slaughtered.” [255] If the people had more arms, they could have repelled a
portion of the slaughter. [256] Genocides have also occurred in the former Soviet Union,
China, Rwanda, Iran, Iraq, and the Sudan. [257] If the Chinese citizenry kept arms, their
rulers' ability to overpower and kill them in Tiananmen Square would have at least been
curtailed. [258]
The worst atrocity of government tyranny in the twentieth century occurred in Nazi
Germany. The Nazis used search and seizure laws to disarm political opponents, [259]
then *1012 the Nazis killed 6,000,000 Jews in the Holocaust. [260] The Nazis took steps
to disarm the Jews to effectuate the Holocaust. The Nazis passed a “Weapons Law”
that prohibited Jews from operating businesses that made guns. [261] The Nazis also
passed a law that gave the government the discretion to determine who could possess
guns. [262] The Nazis exempted themselves from that law-they could possess arms
without a government veto. [263] The Nazis, in their occupation of Europe from 1939 to
1941, also proclaimed any person would receive the death penalty if he failed to
surrender all his guns. [264]
Much like the African-American experience during American slavery, the Jews had
some success in fending off the Nazis, but their lack of arms made it impossible for
them to defend themselves effectively. In one documented instance, a small group of
Jews with ten pistols caused a group of Nazis to retreat. [265] The Nazis never returned
to the area the small group of Jews controlled. [266] If all the Jews were armed, some
could have prevented their capture, and the overall process of capturing the Jews would
have been more difficult for the Nazis. [267] Further, there is no doubt that an armed
Jewish population “would have imposed rankling losses on [the Nazis].” [268] An armed
Jewish populace would have caused another front the Nazis would have had to fight
and the arms could have saved Jewish and Allied lives. [269] One better-known
example of this argument is Oscar Schindler's giving Jews guns to fight the Nazis. [270]
Nazi Germany would have welcomed international law disarming the citizenry. It would
have legally prevented any resistance from the Jews. Therefore, it seems nonsensical
to advance an international law policy against individual arms possession that would
have been in keeping with the Nazis' policy.
The history of tyrannical regimes disarming its own people to allow for their oppression
shows why the right to keep and bear arms is a fundamental human right. [271] The
right to keep and bear arms is designed to protect minorities from oppressive and
tyrannical regimes. [272] If the international community outlaws arms, then only
governments will legally possess arms. The American Founders, including James
Madison, *1013 warned the most dangerous monopoly is for the State to be the only
one armed. [273] If the international community does not heed Madison's warning, it will
help add an ingredient to a recipe for government tyranny.

2. Armed Populations Deter Tyranny

When citizens are armed, government tyranny has been thwarted. In the American
Revolution, the colonists faced the British military, the finest armed force in the world.
The colonists had no trained forces, no established central government, and no financial
or industrial backing. [274] The colonists' militias were loosely affiliated with a town or
county and occasionally met to drill. [275] Since the colonists did not have a
manufacturing system to make guns, they obtained them in myriad ways. [276]
Gunsmiths made guns, the colonists raided British supplies, and the colonists imported
many guns from Europe and other states that made guns. [277] The colonists stored
their guns in their homes. [278] This rather unorganized band of amateur soldiers,
armed with guns they obtained anywhere they could, defeated the finest military in the
world.
None of the genocides that occurred in the twentieth century occurred against an armed
population. [279] Also, the majority of cases in the twentieth century show that “when
oppressive regimes . . . are confronted [with] popular insurgenc[y],” the suppressed
people usually rise up and defeat their oppressors. [280] Some scholars have thus
made the natural conclusion that there is a connection between the restrictiveness of a
State's gun policy and its ability to commit genocide. [281]
The historical evidence of this conclusion seems clear. There is reason to distrust the
State and to fear the potential for genocide. [282] It is harder to exterminate an armed
population than a disarmed one. [283] An armed populace poses a credible threat to
tyrannical governments; thus, “[w]hen victims have guns, [an] overwhelming advantage
[of superiority of government] aggressors is diminished.” [284] Governments must then
question the high cost of attempting a genocide or tyrannical regime. [285] Decreasing
*1014 the number of guns the people possess weakens them and increases
governmental power. [286] Some scholars go as far to say disarmament is a “cause” of
genocide. [287]

C. Keeping and Bearing Arms Secures a Right to Individual Self-Defense

An international human right to keep and bear arms would further a right to individual
self-defense. The second of the two purposes of an individual right to keep and bear
arms is to secure individual self-defense.

The Second Amendment helps to provide for individual self-defense against crimes.
[288] A professional police force did not exist when the Constitution was ratified and did
not come into being for about fifty years. [289] Keeping arms was almost necessary for
self-defense in colonial and frontier America where government law enforcement did not
exist. [290]
Some may argue those days are over, and, thus, there is no need to secure an
individual right to keep and bear arms. Many underdeveloped countries do not have a
police force on a scale necessary to secure protection of its citizenry at every turn.
Other countries where tyrannical regimes reign may not provide an organized police
force, or the police provided may not be legitimate.
The Taliban's recent, nearly five-year rule of Afghanistan and the current state of the
Afghanistan-Pakistan border is a perfect example. The Taliban did not provide basic
government services during its rule over about ninety percent of Afghanistan from 1996
to 2001. [291] Certainly, any police protection the Taliban provided was not the kind the
modern world would consider adequate. Further, because the police were working for
the tyrannical Taliban, as opposed to enforcing the people's laws, it is unlikely the police
were a true source of protection for the people. About ten percent of Afghanistan was
controlled by the Northern Alliance. [292] This area was not demarcated, and any police
protection certainly would have fallen below what modern countries expect from a police
force.
Even now, with Afghanistan under the control of a democratically elected government
that America and other world leaders support, fighting still occurs on the AfghanistanPakistan border between America and its allies versus al-Qaeda, the *1015 remaining
Taliban, and their sympathizers. Any person in the area of the Afghanistan-Pakistan
border likely cannot rely on police protection and would have to defend himself if he
encountered Taliban or al-Qaeda forces.
Afghanistan is not the only example of where a modern government could not ensure
police protection for its people. The recent fighting and chaos in Darfur has led to
warlords exerting significant influence, while the government police force lacks number
and influence. [293] A genocide occurred in Rwanda in 1994, and hundreds of police
officers were complicit in the genocide as they and other government officials “passively
acquiesced [to] the violence.” [294] “A significant number of police officers were [also]
directly and indirectly responsible for war crimes . . . during the wars in the former
Yugoslavia.” [295] Infamous dictators, such as Fidel Castro, continue to rule nations
across the world. People subject to rule by such tyrannical dictators likely do not trust
the dictator-controlled police, which serves as the dictator's strong-arm and does not
provide adequate and neutral police protection.

Next, even in the most advanced countries, many citizens cannot “rely on the police for
protection.” [296] The police may be undermanned or too busy to protect the citizenry at
every turn, particularly in densely populated urban areas. Even with a large police force,
it usually responds to reports of suspicious activity or crime. If a burglar, carjacker,
kidnapper, murderer, rapist, or robber approaches an individual, it will often be
impossible for the victim to contact police and have them respond in time to prevent the
vicious crime. The victim is usually alone to defend himself.
Law-abiding individuals in today's world still have to defend themselves, and they have
a right to do so. [297] If individuals cannot keep and bear arms, then the ability of the
people to defend themselves is hampered. [298] If guns are outlawed, criminals will
likely still find ways to possess arms while law-abiding individuals will not have the
means to defend themselves. [299]
Statistics show that firearms are useful in self-defense, especially in the United States.
One study shows there are 100,000 instances a year in the United States “in which [a
person] uses a gun to defend against an assault or break-in.” [300] The Federal Bureau
of Investigation reported that about 170 criminals were killed in 2002 through *1016
justifiable homicide by private individuals. [301] With crime a problem in inner-cities in
America, [302] the largest group to benefit from self-defense with guns is likely “poor,
inner-city women.” [303] These are the very type of vulnerable people international
human rights law is designed to protect.

IV. A Proposed International Human Right to Keep and Bear Arms

An international human right to keep and bear arms should take form in a treaty. First, I
explain what the purpose of the treaty should be. Second, I explain what rights are
protected. Third, I explain what level of arms regulation should be permissible.

A. Purpose of the Treaty and Rights Protected

The preamble of the treaty should articulate the purpose of the treaty is to prevent
government tyranny, secure the right to individual self-defense, and secure the right to
keep and bear arms.
The treaty should articulate these purposes into specific rights: the right to prevent
government tyranny, the right to individual self-defense, and the right to keep and bear
arms.

1. Preventing Government Tyranny

Some radical groups will always think the government they live under is tyrannical. [304]
The United States experienced severe domestic attacks from radical leftist groups in the
1970s and racial supremacists as well as Timothy McVeigh and Terry Nichols's attack
on a federal building in Oklahoma City. [305] The rights of all people, however, cannot
be determined by the actions of a few radicals. [306] The actions of modern radicals
“whose idea of political dialogue consists of bombing government buildings and
indiscriminately taking and jeopardizing innocents' lives without warning *1017 or
remorse” cannot be compared to the actions of America's Founders. [307] The
international community is sophisticated enough to create a middle ground wherein an
armed population can exist to resist government “tyranny without tacitly shaking hands
with domestic [or foreign] terrorists.” [308]
The treaty should follow John Locke's outline describing when revolution is not
barbarism. [309] First, “[a] lawful revolution involves decent respect for the opinions of
mankind.” [310] Second, a revolution is a right of the people. [311] Third, a lawful
revolution is “justified by reasoning.” [312] Fourth, a lawful revolution is based on “a long
train of abuses, and usurpations” by the government. [313] Fifth, “adequate notice and
opportunity” for the government to cease its actions should exist, and the people should
exhaust “non-revolutionary means [for] redressing grievances” before turning to
revolution. [314] A revolution should also be a defense against government tyranny, not
a form of changing law that one wants changed. [315] The democratic process is the
outlet for changing the law when possible. When a lawful revolution defends against
tyranny it aims its resistance against its “original attackers,” the government, while
radical terrorists do not act against any attackers but innocent civilians. [316]
The treaty, however, probably cannot specifically state when resistance to government
tyranny is acceptable. This would run in direct contradiction to the idea of preventing
government tyranny. If the states determine when resistance to them is lawful, then they
could use a treaty designed to prevent tyranny as a means to ensure tyranny. The
states could sign a treaty making resistance to government tyranny essentially never
“necessary,” thus, eliminating the right to resist tyranny and giving nations a green light
to commit tyranny. The treaty could state the people have the final right to determine if
they must rise up against their government.

2. Right to Individual Self-Defense

The present state of “domestic and international law require that [self-defense] be
necessary.” [317] The requirement of “necessity . . . has two parts under domestic law:
the actor may only act when necessary and to the extent necessary.” [318]
*1018 The law allows “the right of an innocent to defend himself or others with force,
lethal if necessary, even against officers of the state.” [319] “[I]f one kills, reasonably
believing he is killing a deadly attacker, he acts in self-defense.” [320] “If he has no such
reasonable belief, he is not justified or excused.” [321] A homicide is justified if it is
committed against a person attacking the killer with deadly force, but the killing will be
murder if one intentionally or knowingly kills an innocent. [322]
It is not difficult to determine the validity of a self-defense claim. [323] It is not selfdefense to attack an innocent who is not attacking the person raising the defense, even
if killing the innocent will preserve the life of the person raising the defense. [324] Selfdefense does not apply unless the attacker forced a choice on a person to kill the
attacker or be killed, for example. [325]
How much force can be used in self-defense is a question of proportionality. [326] A
reasonable amount of force may be used. [327] Deadly force can be used only when a
person may be killed or subject to a forcible felony. [328] “Most [American] jurisdictions
do not require [a person to] retreat before the use of deadly force, and no jurisdiction
requires retreat before the use of non-deadly force.” [329]

3. Right to Keep and Bear Arms

The treaty must be clear that the right of individuals to possess arms is a fundamental
human right. The question of what “arms” individuals should possess should follow the
type of arms the Second Amendment protects. The amendment does not provide an
unlimited right to keep and bear arms. [330] It protects “arms” that were used in the
colonial era and can be used today as objects for defense against both a tyrannical
government and individual attackers. [331] It therefore allows for individual possession
of handguns, [332] as well as knives, swords, billy clubs, and hatchets, for example.
[333] Large-scale modern weapons only used by the military are not “arms” that *1019
individuals possess for defense. [334] An individual does not have a right to possess a
weapon of mass destruction, such as a nuclear weapon.

B. Permissible Arms Regulation

Under the treaty, gun regulation should be a flexible construct in order to gain as many
signatories to the treaty as possible. The treaty should be drafted to allow states to have
regulatory schemes for gun possession, while recognizing the right of individuals to
keep and bear arms. [335] Under the treaty, signatories should be able to restrict arms
possession for criminals, those indicted for crimes, [336] and those who are mentally ill.
Signatories could also ban arms possession for persons under twenty-one. [337]
Signatories could also regulate the purchasing and possession of guns through criminal
history checks [338] and licensing regulations.

Conclusion

International gun control is prevalent, and little sentiment exists in the international
human rights community to stifle such regulation through an international right to keep
and bear arms. In a worst-case scenario, international gun control could become so
common and restrictive that some may argue it rises to the level of customary
international law. If customary international law were to apply, then international law
could require all states to ban gun possession.
This would conflict with the right to keep and bear arms. The majority of historians [339]
and most constitutional law scholars [340] view the Second Amendment as securing an
individual right. As of 2000, eighty-eight law review articles published since 1912
concluded the Second Amendment secures an individual right, while seventy-six law
review articles published in the same time concluded the amendment secures a
collective right. [341] Since 1990, the trend has been to recognize the amendment
secures an individual right, as about sixty law review articles sided with the individual
rights view, and about thirty sided with the collective rights view. [342]
*1020 The right to keep and bear arms serves two purposes that transcend national
boundaries: preventing government tyranny and providing people with the means to
defend themselves. The purposes therefore show that “[t]he right to possess arms is a
fundamental human right.” [343] The Second Amendment serves to secure this
fundamental human right. [344] It is time for international human rights law to secure
this fundamental right. Until that occurs, all people will not have the means to prevent
government tyranny and provide for their individual self-defense. Consequently, James
Madison's words from over 200 years ago, referring to America's “advantage of being
armed, which the Americans possess over the people of almost every other nation,”
[345] still ring true today.
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